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AUTHORITY AND RESPONSIBILITIES:

The Committee shall be responsible to review and provide recommendations to the Board of Directors for
matters involving MFA’s overall financial performance including the quarterly financial reports. The
Committee also recommends the annual General Fund and Housing Program budget, the employee manual,
policies and procedures, program policy development, selection of financial services providers, HOME
Allocations, and other miscellaneous operational matters. Additionally, the Committee recommends the Low
Income Housing Tax Credit Qualified Allocation Plan, new funding sources and performs other duties as may
be delegated to the Committee by the Board of Directors Chair. Committee recommendations shall be
consistent and in alignment with the detailed Delegations of Authority which is included as Exhibit E in the
MFA Policy and Procedures Manual.

The Committee also serves as the Board’s Investment Committee. Those duties include maintaining the
investment policy, monitoring investment activities to insure that proper controls are in place to guarantee the
integrity and security of the portfolio, ensuring compliance with applicable statues, regulations, and other legal
authorities, including the MFA Act, and reviewing all investment transactions. The Committee is also asked to
deliberate on economic outlook, portfolio diversification, maturity structure, potential risks and the rates of
return on the investment portfolio and recommend depositories, custodians and broker/dealers for Board
approval. At least quarterly the Committee must carry out its responsibilities related to MFA’s investment
function.

In addition, the Committee functions as the Board’s Audit Committee and is tasked with providing regular
oversight to both the internal and external audit processes which involves the following responsibilities:

Internal Audit: Review and development of annual risk assessment, approval of annual audit plan and
any proposed revisions, and approval of all internal audit reports. The firm conducting internal audits
shall provide a status report of the internal auditing activities to the Committee from time to time at their
monthly meetings. This report will indicate the status of internal audits, which are in process or have
been undertaken since the previous status report, and the status of hours incurred vs. budgeted hours. In
addition, the Committee shall be provided an annual summary of internal auditing results and activities
completed for each fiscal year, and an analysis of the completion of the Annual Audit Plan for that fiscal
year. This report shall be presented to the Committee and at their monthly meeting immediately
following the end of the contract.

External Audit: The external auditor is required to conduct an Entrance Conference before the audit
fieldwork commences with the Committee. As per Statement on Auditing Standards (“SAS”) No. 114,
The Auditor’s Communication with Those Charged with Governance, the external auditor is required to
keep the Committee informed throughout the process of relevant audit issues including audit progress,
threats to established timelines, potential audit findings, potential audit adjustments, and significant
pending items. At the conclusion of the audit, the external auditor conducts an Exit Conference with
staff and the Committee where the draft audit and related reports are discussed and recommended for
approval. After the Office of the State Auditor releases the audit to the public, the final audit and related
reports are presented by the external auditor and staff to the full MFA Board for approval.

The recommendation of the Committee shall not deter review and determination of the matter by the full Board
of Directors. A majority vote of the Committee is required to approve recommendations. The Committee may not
take any action which shall establish policy for MFA or make any decision which shall be binding upon MFA.
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areas of New Metico where a shortage of housmg is consuilered an nnpedlment to the creation of new _]ob
opportunmes in support of new or expanding businesses.

TERM. This Agreement shall be effoctive as of the Effsctive Date and shall continue in full fofes and effect for a
period of (5) years or until such tirhe as the parties may agree in writing to terminate this Agréement.

CONDITIONS PRECEDERT TO EACH ADVANCE. Lender’s obligation to make an Advance under this Agreement
shall be subject to the fulfillment to Lender’s satisfaction of all of the conditions set forth in this Agreement and in

the Related Docuinents, 1nclud111g but not llmlted to the foIIowmg

LoAN DOCUMENTS. Borrower shall prowde to Lender the followmg documients for the Loan:
{1) the Note; and (2) all such Related Documnents as Lender may require for the Loan; aIl in form
and substance satisfactory to Lender and Lender s coundel.

BORROWER’S AUTHORIZATION. Borrower shall have provided iri form and substance
satisfactory to Lender properly certified resolutions, duly authorizing the execution and delivery of
this Agreement;-ihe Note and the Related Documents. - Tn-additicn, Borrower-shall liave provided-
such other resolutions, avthorizations, documents and instruments as Lender or ifs counsel may

require.

DESIGNATION OF BORROWER’S NMSBIC LoANS, Except for the initial Advance; Borrower shall
have provided to Lender a certificate executed by Borrower’s Deputy Director, or other officerof:
person acceptable to Lender, certifying that Borrower has, in accordance with the terms and
conditions of this Agreement, made and has outstanding Bortower NMSBIC Loans in an
aggregate priricipal amount greater than or equal to the amount of principal outstanding on the
Note, identifying each Borrower NMSBIC Loan in the current NMSBIC Loan Portfolio, and
specifying cach new Borrower NMSBIC Loan incltded in the NMSBIC Loan Portfolio sinice the

iast Advance.

LivMITED TO MAXIRMUM LOAN AMOUN'JI‘«. When added to the amount of the outstanding principal
ammount due Lender under the Note, the Advance shall not result in the total principal amount
outstanding ‘under the Note exceeding the Maximum Loan Amount,

RECEIPE OF REPORTS/TIMING OF ADVANCES, Borrower shall have provided to Lender all reporis
and certificates required to be'delivered to Lender under-this Agreement.. Advances shall be made
only once each calendar quarter, and shall be made within ter (10) days following the receipt by
Lender of all reports and certificates then due to Lender under this Agreement.

REFPRESENTATIONS AND WARRANTIES. The representations and warranties set forth inthis =~
Agréement, in the Related Documents, and in ‘any document or certificate dehvered to Lender -

under this Agr eement are frue and correct

No EVERT OF DEFADLT. lhere shall not exist at the time of any Advance a ¢ondition which
would constitute an Event of Default under this Agreement or under any Related Document.

REPRESENTATIONS AND WARRANTIES. Borrovwer represents and warrants to Lender; as of the date of this
Agreement, as of the date of eachi Advance, as o*' thﬂ date of fany renewal, extesision or modiﬁcahon of any Loan,

amd at all times any Indebtedness exists:

ORCANIZATION, Boriower is 2 nonprofit New Mexico corporation which is; and at all iimes shall
e, duly orgsnlzed, validly existing, atid in good standing under and by virtue of the laws of thie
State of New Mexico. Boirower does not transact usiness in any states other then New Mexico.
Bowower hes the firll power and auihicrity io own Iis properiies and tc ivansact the business in
which it is museﬂ&e engaged or pregsently proposes fo engage. Boriower rhainiaine its principel
ofifics at 344 4% Srest §W, Albuquergue, New Mexico 87102, Unlsss. Borioder has derignaisd
athervise in writing, the pringipal office is the office ot which Bomo wer kespe #is books and

tay



' records “Borrower will notlfy Lender pnor to any change in the Iocatmn of Borrower s state of

organization, any change in Borrower’s name, or if if conducts busiiless in any state other than
MNew Mexico. Borrower shall do all things necessary to preserve and to keep in full force and
effect its existence, rights and privileges, and shall comply with all reguIatnons rules, ordinances,
statutes, orders and decrees of any governmental or quasx—govemmental atthérity or court
applicable to Borrower and Borrower's business activities,

ASSUMED BUSINESS NAMES. Borrower has ﬁied or recor&ed all documents or filings required by
law relating to all assumed business names used by Borrower. Excluding the name of Borrower,
the following is a complete list of all assumed business names under which Borrower does

business: Mortgage Finance Authority; MFA.

AUTHORIZATION, Borrower’s exccution, delivery, and performance of this Agreement and all the
Related Documents have been duly authorized by all necessary action by Borrower, do not require
the consent or approval of any ofhier person, regulatory authority, or governmental body, and do
not conflict with, result in a violation of,. or constitute a default under (1) any provision-of
Borrower’s articles of incorporation or organization, or bylaws,.or any agreement-or other
instrument binding upon Borrower or (2) any law, governmental regulation, court decres, or order
applicable to Borrower or to Borrower’s properties. Borrower has the power and authority to enter
into the Note and the Related Documents. Borrower has the further power and authority to own
and fo hold all of Borrower’s asgets and properties, and to carry on Borrower’s business as

presently conducted.

FINANCIAL INFORMATECON. ‘Each of Borrower’s financial statements supplied to Lender truly and
completely disclosed Borrower’s financial condition as of the date of the statement, and there has
been no Material Adverse Effect subsequent to the date of the most recent financial statement.
supplied to Lender. Borrower hag no material contingent obligations except as dlsolosed in such

financial statements,

LEGAL EFFECT. This Agreement and the Related Documents constitute legal, valid, and binding

‘obligations of Borrowet enforceable against Borrower-in accordance with their respective terms.

PROPERTIES. Except for Permitted Liens, Borrower owns and has good title to all of Borrower’s
properties free-and clear. of all security interests, and has not executed any security documents or
financing statements relating to such properties, All of Borrower’s propertles are titled in

Borrower’s legal name, and Borrower hag.not used or filed a financing statement under any other

name for at least the last five (5} years. -

LITIGATION AND CLAT3S. No litigation, claim, investigation, administrative procesding or
similar action (includihg those for unpaid taxes) against Borrower is pénding or threatened, and no.
other event has occurred which may materially adversely affect Borrower’s financial condition or
properties, other than litigation, claims, or other events, if any, that Ihave been disclosed fo and

aclmowledged by Lender in ertmg W

TAXES, To the. besf of Borrower’s Imowl edcre a_l of Borrower 8 tax vetums and reports that are or
were required to be filed have been filed, and_ all taxes, assessments and other governmental .
charges have been paid in full, except those presently being ar to bs contested by Borrower in
good faith in the ordinary cousse of business and for which adequate reserves have been provided,

BINDING EFFECT. This Agreement, the Nots, and all Related Docuinents are binding upon the
signers thereof, as well as upoen their successors, represeniziives and aesigns, and ave legally

- exrforcsable in.accordance with their 1‘espective terms.

C@P@E“&&AL FURPOSES,. Borrower intends ?9 usg the 'Loan proceeds soiely for business or
conmergially related prrnoses..



IN]FORMAT][@N Al mformation prewously ﬁmushed o whrch is now bemg furmshed by
Borrower to Lender for the purposes of or in connection with this Agreement or any transaction
contemplated by this Agreement is, and all information furnished by or on behalf of Borrower to
Lender in the future will be, frue and accurate in every material_resp ect on the date as of which
such information is dated or certified; and no such information is or will be incomplete by
omitting to state any material fact the omission of which would cause the information to be

misleading.

CLATMS AND IDEFENSES. There are no defenses of counterclelms, offsefs or other adverse claims,
demands or actions of any kind, personal or otherwise, that Borrower could assert with respect to
the Nots, Loan, this Agrecment, or the Related Documents.

AFFTRMATIVE COVENANTS. Borrower covenants and agrees with Lender that, so long as this Agreement remnaing in
effect, Borrower will:

REPAYMENT. Repay the Loan in accordance with its terms and the terms of this Agreement and
the Related Documents.

USE oF LOAN FUNDS, Bomower will use Loan funds received from Lender under this Agreoment
and the Related Documents only to male, acquire, or maintain loans to New Mexico Businesses in
accordance with the Act and in accordance with Borrower’s Lending Policies and onIy as a part of
the Primero Fuznid Program. Borrower shall use commeroially reasonablé efforts to insure that a
majority of Borrower NMSBIC Loans are made to borrowers outside ofthe Albuquezque, New
Mexico me‘rropohtan area. Borrower shall give Lender at least 90-days’ advance writfen notice of
any amendment, change, or modification of Borrower ] Lendmg Policies or in ifs Primero Loan
Fund Program. NMSBIC reserves the right to withhold Advances under this Agreement and the
Note for any Borrower NMSBIC Loan proposed by Borrower that is not permitted under the Act.

CREATION AND MAINTENANCE 0 NMSBIC LoAN PORTFOLIO. Borrower will oreate and
maintain in accordance with this Agreement the NMSBIC Loan Portfolio. The NMSBIC Loan
Portfolio shall consist of all Borrower NMSBIC Loans, Fach Borrower NMSBIC Loan shall be
clearly identified by Borrower and maintained by Borrower as a Borrower NMBSIC Loan. On its
books and records Borrower shall cteate and maintain the NMSBIC Loan Portfolio as a separate

loan portfolio.

L.OAN AND PERFORMANCE REPORTS. Within fiftcen (15) days after the end of each calendar

quarter during the term, Borrower shall provrde to Lender a written Quarterly Loan and

Performance Report, executed by Borrower s de uty drreotor, ot orher officer or person acoeptable ‘

to Lender, generally in the form of attached: Schedule C with respect to- the NMSBIC Loan, '
Portfolio. The Quarterly Loan and Performance Report will sPeo1ﬁca11y Identlfy each Borrower

NMSBIC Loan included in the NMMSBIC Portfolio in such detail as may be requlred by Lender

from time to tirne, but will at least include the Borrower’s name, loan number, loan amount, and

maturity date for each ]Borrower NMSBIC Loan mcIuded in the NMSBIC Loan Portfolio, .. -
Borrower’s reports under thls section to Lender shall include, to the extent available to Borrower
informaticn concerning tho 1 number of jobs supported by each Boirewer NM_SBIC Loan and the
number of housing units built or to be built. Borrower will also provide, w1ﬂ1 consent of the
person to whom Borrower has made a Borrower NMSBICT Loan, information about selested
businesses that have achieved success, as a result of a Borrower NMSBIC Loan, The parties
understand that ]Lender desires fo publicize success stories to der_rronsrrate the effectiveness of
Lender’s aotwmos and that ihe Quarter Ty Perrormance Reports wmay be disolosed ouolioly

MoTiCEs oF CLAE{S ARD MLIGATIQN ¥ aom.ﬁﬂ VA _uf'orrr Lender in weiting of (1) gny Material

Adverse B Hiteot, e (2) &l existing and gl threatoned litiganion, claites, nvesiigetions,

adminisivative pracsedings or similar acticus affecting Borrower which conld mater iglhy erfeot the
_ fnancial condiiton of Bonowez In addition, Bowrower shall provide Lender with vriiton netics of

the ceonrrence of aiy Bvent of Disfandl,



FINANCIAL RECORDS, Maintain ifs books and records in accordance with GAAP, applied ona -
consistént basis, and permit Lender to examine and audit Borrower § boolcs and records atall -

reasonable times. -

FINANCIAL STATEMENTS. Furnish Lender with the following:

QUARTERLY FINANCIAL STATEMERNTS. As soon as available, but in no event.
later than forty-ﬁve (45) days after the end of each calendar quarter Borrower S
balance sheet and incofne statement for the previous calendar quarter, certified
as correct in all material respects by Borrower’s deputy director, or other officer

or person acceptable to Lender.

AUDITED ANNUAL FINANCIAT STATEMENTS, As soon as available, but in no
event later than one hundred eighty (180) days after the end of each fiscal year,
‘Borrower’s balancé sheet, income statenient and other financial statements for
the year ended, and an opinion of a firm of certified public accountants based”

upon t}}elr audit of Borrower’s financial statements.

ADDITIONAL INFORMATION. Fumnish such addittonal information and statements, as Lender may
request from tlme to time.

OTHER AGREEMENTS, Comply w1th all'terms and conditiofis of all other agreements, whether
now ot hereafier existing, between Borrower and any other party and notify Lender immediately in
writing of any default in cotmectton with any ather siach agreements

LoAN PROCEEDS. Usé'all Loan proceeds solely for Borrowet’s business operations in accordaiice
with the terms and conditions of this Agreement.

TAXES, CHARGES AND LIENS. Pay and discharge when duse all of its indebtedness and’

obligations, including w1thout limitation 2ll assessments, taxes, govemmental charges levigs and
liens, of every kind and naturé, imposed upon Borrower or its propertics, inconie, or profits, prior
to thie date on which penalties would attach, and all lawful claims that, if unpaid, might become a

lien or charge upon any of Borrower’s properties, income, or profits.

PERFORMANCE. Perform and comply, in a timely manner, with all terms, conditions, and”
provisions set foith in this Agreement, in the Related Dicuments, and in all other instruments and
agreements between Borrower and Lender amd m all other {oan agreements now or in the future
existing between Bofrawer and any other ) pany Borrower shal notify Lender lmrnedimely B
writing of any default in con'lectlon wrth any agteement’

QOPERATIONS. Meaintain a Boatd of Directors and executwe and management personnel with.
substantially thie ! same quahﬁcatxons and expenence as the présent Board of Ditector’s and
sxecutive and manegement personnet and provide wiitten fiotice to Lender of any change in’
Borrawer’s Board of Directors or executive and management personnel Borrower shall conduct
its busmess ‘affaifs ina reasonable and prudent mamer

COMPLIANCE WITH GOVERNMENTAL REQUIREMENTS. Comply with ail iaws, ordinances, and
regulations, now or hercafier in effec_t of all govemmental authorities appheable to thie conduct of
Borrowetr’s propeﬁxes ‘businesses and operations. Borrower may contest in good faith any such
iaw, ordinancs, or regulation and withkold compliance during any m’eeeedmg, including
appropriofe appeals, 50 ﬁene a8 Borrower hes eota_e:ec’; Lender in witting prior to dofng so. “Leader
may requirs Bomrower o post adeguate securt iy o ) sozefy bond, reasmci. Iy satisfacton y io
.u_.equz © moﬁe ot Lsﬂﬁe; 8 esi

£



: ]INS]PECTJI@N. Permit emponees or agents of Lender at any reasonable time to inspect, examins, or
audit Borrower’s books, accounts, and records and to make copies and memoranda of Borrower’s

“books, accounts, and records: If Borrower now or at any time hereafter maintains any records .
(mcludmg without hmltatron computer generated records and computer softivare programs for the
generation of such'records) in the possession ofa third party, Borrower, upon request of Lender,
shall notify sich party to permit Lender fres acceéss to such records at all reasonable times and to
provrde Lender with copies of any records it may request, all at Borrower S eXpense.-

CHANGE OF LDCAT}I@N. Immedlately notrfy Lender in"writing of any addmons to or ohanges in
the location of Borrower’s businésses. .

TITLIE T ASSETS AND IPRO]P]ERTY. Mamtam good and marketable title to all of Borrower’s assets
and properties. -

NOTICE OF DEFAULT AND LITIGATION MATTERS. Upon learning of the occurrence of any of the
following, Borrower shall provide Lender with writtei notice thereof, describing the same and the
steps beinig taken by Borrower with respect thereto: (1) the occirence of any Event of Default, or
(2) the institution of, or any adverse determination in, any litigation, arbitration proceeding or

govermnenta,l proceedmg

EMPLOYEE }BEN’E]F]IT PLANS. So long as this Agreement remains in effecr Borrower wdl maintain
each employee benefit plan as to which Borrower may have any liability, in compliance w1th all
applicable requirements of law-and regulations.

COMPLIANCE CERTIFICATES. Unless waived in writing by Lender, provide Lender at least
annually, with a certificate executed by Borrower’s chief financial officer, or other officer or
person acceptable to Lerider, certifying that the representations and warranties set forth in this
Agreement are true and correct as-of the date ofithe certificate and further certifying that, as of the

date of the certificate, no Event of Default exists under this Agreement.

ADDITIONAL ASSURANCES, Make, sxecute and deliver to Lender such promissory notes,
‘morigages, deeds of trust; securlty agreéments, assignments, financing statements, instruments,
documents and othier agreéments as Lender or-its attorneys may reasonably request to evidence

and secure the Loans,

LENDER’S EXPENDITURES, If afiy action or proceeciing is commenced that would materially affect Lender’s Nofs
or if Borrower fails to comply with any piovision of this Agreement or any. Related Documents, including but not
limited to Borrower’s failure to discharge or pay when due any amounts’ Boirower is requlred to discharge or pay
under this Agreement ot any Related Docuimeénts; Lender on Borrower’s behalf may (but shall ot be obligated to)
take any action that Lender déems appropriate. All such expenditures incuired or paid by Lender for such purposes
will then bear interest at the rate charged under the Note from the date incurred or paid by Lender to the date of
repayment by Borrower Allsuch expenses wﬂl become a part of the Indebtedness and shali be payable on demand

NEGATIVE COVENANTS. Borrower covenants and agrees with Lender that whlle thls Agreement is in effect,
Borrower shall not, withoit the prior writien consent of Lender: .

CONTINUITY OF QPERATIONS. {1} Engage in any business activities subsiantially different than
those in which Borrower is.presently engaged, or (2) cease operations, liquidate, mesge, transmr,
acquire or consolidate with any other entity, change its name, or. dlsso lve. .
ACRTEMENTS, Borrower will not sater into say soresment conlalning any provisions whick
would be vieleted or breecl*ed by the performance of Berrowes’s cbfxgahms under this
Agresment or in connedilon herewith, : -



Liabilities t¢ Unrestricted Net Assets Ratio. While this Agreement is in effect, Borrower shall.
not, without the writien consent of the Lénder, have or maintain a ratio of total liabilitics to.

unrestrtcted net assets of greater than 10 to. L.

CESSATION OF ADVANCES. If Lender has made any cemmmnent to make any Loan to Borfower, whether under
‘this Agreement, a Related Document, or under any-other agresiment, Lender shall hiive no obligation to make
Advances ift (A) Borrower is in defaulf under the terms of this Agreement or any of the Related Documents of any
other agreement that Borrower has with Lender; (3) Bottower becomes insoivent, files a petition in bankruptcy or
similar proceedings, or is adjudged a bankrupt; or, (C) the occurrence of aMatenal Adverse Effuct.

DDEFAULT. Each of the following shall constitute an Bvent of Default under this Agresment;
PAYMENT DEFAULT. Borrower fails to make any payment when dtie under the Note.

OTHER DEFAULTS. Borrower fails to comply with o to perform any other term, obligation,
covenant or. condition contained in this Agreement or in any of the Related Documents or to
comply with or fo perform any term, obligation, covenant or condition contained in any other ..

agreement between Lender and Borrower.

DEFAULT IN FAVOR OF THIRD PARTIES. Borrower defaulis under any loan, extension of credit,
security agreement, puichase orsales agreement, or any-other agreement, in favor ofany other
creditor or person that may materially affect any of Borrower’s property or Borrowet’s ability to
repay the Loans or perform ifs obligations under this-Agreement or any of the Related Documents.

FALSE STATEMENTS, Any warranly, representation or statement made or furnished to Lender by
Borrower or on Borrower’s behalf, under.this Agreement or the Related Documents in connection
with the obtaining of the Loan evidenced by the Note is false or misleading in any material
respect, either at the time made or furnished or which becomes false or misleading at any time

thereafter.

INSOLVENCY. The dissolution or termination of Borrower’s existence as 4 going business, the |
msolvency of Borrower, the appoinfment of a receiver for any part of Botrower’s property, any -
assignment for the benefit of creditors, any type of creditor workout, or the commencement of any .

proceeding under any bankruptcy or insolvency laws by or against Borrower.

' FORECLOSURE PROCEEDINGS.. Commencement of foreclosure or forfeiture proceedings against. -
funds provided under this-Agreement or a Related Document or property purchased, financed, or
subsidized by such funds, whether by judicial proceeding, self-help, repossession or any other
method, by any creditor of Borrower or by any governmental agency against Borrower. This
includes 2 gamishment of any of Borrower’s accounts with Lender. However, this Event of

- Default shall not apply if there is a good faith dispute by Borrower as to the validity or

feasonableness of the claim which is.the basis of the creditor or forfeiture proceeding and if
Botrower gives Lender written notice of the creditor or forfeiture proceeding and deposits with
Lender monies or a surety bond for the creditor or forfeiture proceeding, in an amount determined
by Lender, in jts sole discretion, as being an adequate reserve or bond for the dlspute

" EXECUTION; ATTACHMENT. Aty execution or attachment is levied against the Borrower, and
such execution or attachment is not set aside, discharged or stayed within thirty (30} days after the

same is levied,

FuEr oy siae of P

JUBGMENT. Unlsss Eﬁcquatwy coveraed by inswancs in the opinion of Lender, fhe entry of 5 fing
Judgient for the' payment of money invo lvmg aore then twenty-five thousand dollars
{$25,0006.00) ageinst Borrower and the fuilure by Borvower fo discharge the ssme, or cause i to be
discharged, or bonded off to Lendei’s sailsfction, within thisty (30) days frow the date of the
ovder, dacres or process wndeoy which or pursuant o which such judpient whs endered)



ADVERSE CHANGE. A Matenal Adverse Effect occurs in Borrower’s financial condition, or
Lender believes the prospect of payment ar performance of the Loan is unpaﬂed .

"EFFECT OF AN EVENT OF DEFAULT. - If any Event of Default shaIl Oc:cur, except where otherw1se provzded in this
Agreement or the Related Docuiments, all commitments and obligations of Lender under this Agreement or the
Related Documents or any other agreement immediately will terminate (including any obligation t& make further
Advances), and, at Lender’s option, after giving thirty (30) days’ notice to Borrower and if the Event of Defanlt

. remains uncured after-such thirly (30) days, all indebtedness immediately will become due and payable, except that
 in the case of an Event of Default of the type described in the “Insolvency” subsection-above, such aooeleration shall
be automatic and not optional. In addmon, Lender shall have all the rights and remedies provided in the Related
Documents ot available at law, in equity, or otherwige: Excépt as may be-prohibited by applicable law, all of

Lender’s rights and remedies shall be cumulative arid may be exercised singularly or concurrently. Election by
Lender to pursue any remedy shall not exclude pursuit of any other remedy, and an election to make expenditures or
to take action to perform an obligation of Borrower shall not affect Lender’s right to declare-a default and to

exercise its rlghts and remedies,

[ [T R

No ASS][GNMEN'E BY BORROWER. Nohv1thstand1ng any other provxsmns of ﬂllS Agreement to the conttary,
Borrower agress notto as31gn any of Boirower's rights, powers, duties, or obligations under this Agreement.

MISCELLANEOUS ]PR@V]IS?I@NS The following miscellaneous provisions are a part of this Agreement

AMENDMENTS. This Agréement, together with any Related Documents, constrtutes the entire
understanding -and agreement of the parties as to the matters set forth in this Agreement. No
alteration of or amendment to this- Agreement shall be effective unless given in writing and signed
by the party or parties. sought to be charged or bound by the alteration or amendment.

ATTORNEYS’ FEES; EXPENSES. Borrower agrees to pay upon demand all of Lender’s costs and
expenses, including Lender’s attorneys’ fees and Lender’s legal expenses, incurred in connection
with the enforcement of this Agreement. Lender may hire or pay someone else to help enforce
this Agreement, and Borrower shall pay the costs and expenses of such enforcement. Costs.and
expenses include Lender’s attorneys' fees and legal expenses whether or not there is a lawsuit,
including attorneys’ fees and legal expenses for bankruptcy proceedings (including efforts to
modify or vacate any automatic stay or injunction), appeals, and any anticipated post-judgment
collection services. Borrower also shall pay all court costs and such additional fees as may be

directed by the court.

CAPTION HIEATMNGS Caption headings in this Agreement are for ¢ convenience purposes only and
are not to be used to mterpret or define ihe provisions of this Agreement :

GOVERNWG Law, This A‘greernent will bs governed by, construed and enforced, in _aceerdance
with federal law and the aws of the State of New Mexico.. This Agreement has been accepted by

Lender in the State of New Mexico.

N@N—LI[ABI[M’}I‘Y OF LENDER. The relatt onship beiween Bora‘ower and Lender created by this
Agreement is sitictly a debior and creditor relationship and not fiduciary in nature, nor is the
relationship to beconstrued as creating any partnership or joint venture between Lender and.

Borrower. Borrower is exercising Borrower’s own judgment with respect to Borrower’s busineds. -

All information supplied to Lender is for Lender’s protection only and no other party | is entitled to
rely on such information; There is no duty for Lender to review, inspect; supervise or infoim
Borrower of aily maftsr with respect to Bomwower’s business.. Lender and Borrower intend that
- Lender may reagcuably.voly on all information suppiisd by Borrewer 1o Lender, togethsr with all
represemiations and warrantiss given by Borrower 1o Lender, withow investigation or confirination

by Lender and that an mvesa ation or Tailive to investigate will not diminich Lendsr’s rightfoso - -
g=)

s i}f

v



NOTICE OF LENDER’S BREACH. Borrower must notify Lender in writing of any breach of this
Agreement or the Related Documents by Lender aud any other claim, cause of action or offset
against Lender within thirty (30) days after the ccourrence of such breach or after the acerual of

: such ¢léim; cause of action or.offset. Borrower waives any claim, cause of action or offset for

which notice is not given in accordance with this paragraph. Lender is entitled to rer on any

" failure to give such notice.

]INDEMN]DFKCA’I][ON OF LEN]DIEEL Borrower agrees {o- mdenm1fy, to defend and to save and hold

Lender harmless, from any and all claims, suits, obligations; damages, losses, costs and expenses
(itcludingwithout limitation, Lender’s attorneys’ fees), demands, liabilities, penalties, fines and:
forfeitures of any nature whatsoever that may be asserted against or incurred by Lender, its
officers, directors, employees; and agents arising out of, relating to, or in any manner occasioned
by this Agreement and the exercise of the rights and remedies granted Lender under this Loan
Agreement, or any failure of Borrower to perform any of its obligations hereunder. The foregoing
indemnity provisions shall survive the cancellation of this Agreement as to all mafters arising or
accruing prior to such cancellation and the foregoing indemnity shall survive in the event that

* Lender elects to exercise any of the remedies as provided under this Agreement following default

hereuiider. Borrower’s indemnity obligations under this section shall not in any way be affected ..
by the presence or absence of covering insurance, or by the amount of such insurance or by the
failure or refusal of any insurance carrier to perform any obligation on its part under any insurance
policy or policies affecting the Borrower’s business activities. Should any claim, action or
proceeding be made or brought against Lender by reason of any event.as to which Borrower’s
indemnification obligations apply, then; upon Lender’s demand, Bomrower, af its sole cost and
expense, shall defend such claim, action or proceeding in Borrower’s name, if necessary, by the
atforneys for Borrower’s insurance cartier (if such claim, action, or proceeding is covered by
insurance), or otherwise by such attorneys as Lender shail approve. Lender may also engage its
own attorneys at its reasonable discretion to defend Borrower and to assist in its defense and
Barrower apreés to pay the fees and disbursements of such attorneys.

COUNTERPARTS, This Agreement may be executed in muiltiplé counterparts, each of which, when
so executed, shall be deemed an original, but all such counterparts, taken together, shall constitute

. one and thé sarmie Agreement

No WAIVER BY LENDER, Lender shall not be deemed fo have walved any rights under this
Agreement unless such waiver is given in writing and signed by Lender. No delay or omission on.
ihe part of Lender in exercising any right shall operate as a waiver of such right or any other right.
A waiver by Lender of a provision of this Agreement shall not prejudme or-constitute a waiver of
Lender’s right otherwise to demand sirict compliance with that provision or any other provision.of
this Agreement. Neither prior waiver by Lender, nor any course of dealing between Lender and
Borrower shall constitufe & walver of any of Lender’s rights or of any of Borrower’s:obligations as -
to any futuré-transactions. Whenever the consent of Lender is required under this Agreement, the
granting of such consent by Lender in any instance shall not constitute continuing consent to
subsequent instances where such consent is required and in il cases such consent may be granted
or withheld in the sole dlscretlon of Lender.

WOTICES. Any notics required to be given under this Agreement shall be given in writing, and
shall be efféctive whein actualiy delivered; when aciunally received by telefacsimile (unless
otherwise required by law), when deposited with & nationally recognized overnight courier, or, if
mailed, when deposited in the United States mail, as fiest ¢lass, certified or registered mail postage
prepaid, dirécted to the addressss shown near the 'neginning of this Agreement. Any parly tiay

changs iis aiidroge Tor notices linder thiy Agveumen‘i: by giving formal writien notics to the ofher
partics, specifying thet the purgoss of the notics is to changs the party’s sddress, For notice
purposes, Borrower agrees 1o keep Londer informed at all times of Borrower’s cifirent address.
Uniess othefwise provided or required by law, if thers is more than oue Borrower, any notics
gived by Lender o any Boviower is desmead to bs notics given to all Bomewers,



SEVERABILITY. If a court of competent jurisdiction finds any provision of this Agreement to be
illegal, invalid, or unenforceable as to any circumstance, that finding shall not maké the offending
provision illegal, invalid, or unenforceable as to any other circumstance. If feasible, the offending
provision shall be considered modified so that it becomes legal, valid and enforceable. Hthe
offending provision canmot be so modified, it shall be considered delsted from this Agreement.
Uhnless otherwise required by law, the illegality, invalidity, or unenforceability of any provision of
this Agreement shall not affect the legality, validity or enforceability of any other provision of this

Agreement.

SOLE DISCRETION OF LENDER. Whenéver Lender’s consent or approval is required under this
Agreement, the decision as to whether or not to consent or approve shall be in the sole and
exclusive discretion of Lender and Lender’s decision shall be final and conclusive.

SUCCESSORS AND ASSIGNS. All covenants and agreements contained by or on behalf of Borrower
shall bind Borrower’s siccessors and assigns and shall inure to the benefit of Lender and its
suceessors and assigns. Borrower shall not, however, have the right to assign Borrower’s rights
under this Agreement or any interest therein, without the prior written consent of Lender.

SURVIVAL OF REPRESENTATIONS AND WARRANTIES. Borrower understands and agrees that in
making the Loan, Lender is relying on-all representations, warranties, and covenants made by
Borrower in this Agreentent or in any cextificate or other instrument delivered by Borrower to
Lender under this.Agreement or the Related Documents. Borrower further agrees that regardless
of any investigation made by Lender, ail such representations, warranties and covenants will
survive the making of the Loan and delivery to Lender of the Related Documents, shall be
continuing in nature, and shall remain in full force and effect until such time as Borrower’s
Indebtedness shall be paid in full, or until this Agreement shall be terminated in the manner

provided above, whichever is the last to occur.

TIME IS OF THE ESSENCE. Time is of the essence in the performance of this Agreement.

BORROWER ACKNOWLEDGES HAVING REAT ALL THE PROVISIONS OF THIS BUSINESS LOAN AGREEMENT AND
BORROWER AGREFES TO ITS TERMS. THIS LOAN AGREEMENT IS DATED AS OF THE EFFECTIVE DATE.

BORROWER: LENDER:
New Mexico Mortgageinance Aunthority SMALIL BUSINESS ]INV]ES’IFM]EN']I‘ CORPORATION,
/ﬁ“ / : a New Mexico nonprofit corperaticn.
By ) i ~A7Bla New Mekico Small Business Investment Corperation
Toseph Montgya, Depufy Ditector of Prograimns -
g : ot
Dated: 7 //; ,/j i xaima’Meyergs Chairman and President B

Dated: /;7//?'///3__
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