
2017 Special Needs Housing Set-Aside Agreement
 Between
LLA and Project Owner /Developer

   
WHEREAS,  _______________(“Project”), more particularly described in Exhibit A, was awarded Low-Income Housing Tax Credits (LIHTC) assistance from the New Mexico Mortgage Finance Authority (MFA) to construct or rehabilitate  ______[# of units]  apartment units in _____________, New Mexico; and

[bookmark: _GoBack]WHEREAS, ___________ (the “Project Owner”) committed to set aside  ________ percent (     %) of the total units Special Needs Units (SNU)  to individuals/households that meet the definition of Households with Special Needs as defined in the 2017 State of New Mexico Housing Tax Credit Program  Qualified Allocation Plan (QAP) eligible  and 

WHEREAS,  ______________(the “Local Lead Agency”) provides, coordinates or contracts with service agencies that provide direct community-based services in the ____________ County area to these Households with Special Needs; and

WHEREAS, the Local Lead Agency (LLA) seeks to expand and support supportive housing opportunities for Households with Special Needs in their communities, and 

WHEREAS, there are certain terms contained within this Special Needs Housing Set-Aside Agreement (“Agreement”) that shall be defined in the manner set forth in such Glossary attached as Exhibit B, the QAP, or Section 42 of the Internal Revenue Code, and

WHEREAS, the Project Owner may have special conditions pertaining to the Project that are unique; such conditions and any  requirements of those conditions are contained and set forth in Exhibit C (included, only if applicable), 

NOW, THEREFORE, the Project Owner, the Property Management Company and the Local Lead Agency agree to the following roles and responsibilities regarding the _____ [# of units] Special Needs Units (SNUs) reserved within Project for Households with Special Needs. 

PROJECT OWNER

The Project Owner shall:

Set-aside __________[# of units] of SNU’s for households eligible as described in the QAP and referred by the LLA.

A. Assure that the __________ [# of units] SNU will not be segregated within the Project or in any way be distinguishable (beyond, if applicable, the presence of accessible features or assistive technology) from any other unit in the Project.

B. Assure that the ______ [# of units] SNU’S remain available to eligible members of the Special Needs Household population and that the purposes and provisions of this Agreement are maintained through the Compliance Period as defined in Section 42 of the Internal Revenue Code, as amended and any Extended Use Period.

C. Meet with the LLA and Property Manager (PM) to facilitate initial lease up of SNU’s; work jointly with the LLA and Property Manager in developing the initial lease up calendar of target dates; and ensure ongoing and effective communication between all parties to this agreement.

D. Promptly notify the LLA and PM, via email and phone, of any updates, delays or anticipated delays of the construction, delivery and issuance of certificate of occupancy for the SNU during the initial lease up phase of the property.

E. Assure that arrangements outlined in this Agreement are maintained through the Compliance Period and Extended Use Period for the SNU.

F. Provide or made to be provided reasonable accommodations/modifications as required under the provisions of the Fair Housing Act (FHA), Section 504 of the Rehabilitation Act of 1973 (Rehab Act), the Americans with Disabilities Act (ADA) and any other current local or state fair housing laws with which  Projects are already expected to comply.

LLA

The LLA shall: 

A. Pre-screen Special Needs applicants and make best efforts to assure that applicants referred to Project Owner or Property Manager for tenancy in the SNU:

· Are members of the eligible population as defined herein, 
· Do not have household income in excess of applicable LIHTC limits for the property,
· Have sufficient income to cover rent and tenant-paid utilities, and
· Appear able to uphold his or her responsibilities under the lease as participants in this program. 

B. Refer SNU Applicants to Project Owner or PM for the duration of the Compliance Period and Extended Use Period.   The LLA must provide a standard letter of referral for each household referred to live in a SNU

C. Work with SNU Applicants to obtain and submit to Project Owner or PM required supporting documentation such as; sources of income and birth certificates, and 

D. Consistently maintain a waiting list for SNU Applicants eligible to reside in the SNU so that SNU Applicants can be referred according to agree upon time frames to Project Owner or PM for vacant SNU based upon the number of units specified in the LIHTC application to the NM MFA and LIHTC Land Use Restriction Agreement (LURA). If requested by PM, the LLA shall provide the PM with a copy of the waiting list, and updates to the waiting list shall be provided as reasonably requested by PM. 

E. Assist the referred SNU Applicants in the application process, including requesting and negotiating Reasonable Accommodations and Modifications as described in the FHA, the Rehab Act, and the ADA
F. Ensure that support services will be provided to the Household with Special Needs’ by the referring, selected or designated services provider organization.  Support services are not a condition of tenancy for Households with Special Needs.  Support services shall be provided to support successful tenancy and, as indicated by the special needs tenant’s services plan jointly developed by the tenant and their chosen services provider. It is understood and agreed that these supportive services are not the responsibility of the Property Owner or PM.  If the designated services provider organization fails to provide the necessary services, the LLA will intervene to avert eviction of the tenant; and, then assist the tenant in securing and designating another services provider organization.    

G. Facilitate communication with the Project Owner or PM by designating and maintaining, in the event of staff turnover, a named individual as the tenant services liaison on matters related to units reserved for Households with Special Needs.

PROPERTY MANAGER

The Project Owner shall cause the Property Manager and/or Property Management Company to:

A. Provide a copy of the tenant selection plan to the LLA.

B. Promptly notify the LLA via, date and time stamped written or email communication, whenever the Property Manager becomes aware that a SNU is, or is becoming, available, including at initial occupancy and vacancy turnover.

C. Promptly notify the LLA via email and phone, of any updates, delays or anticipated delays of the construction, delivery and issuance of certificate of occupancy for the Special Needs Units during the initial lease up phase of the property.
 
D. Train the Property Management Company’s on site property management staff in the notification, referral and documentation procedures for the Special Needs Housing Set Aside Program and to collaborate with the LLA to ensure timely notification of vacancies and communicate potential tenant eviction issues.

E. Meet with the LLA and Project Owner as needed to facilitate initial and ongoing lease up of SNUs; work jointly with the LLA in developing the calendar of initial lease up target dates; and ensure ongoing and effective communication between all parties to this agreement.

F. Participate in any Community Stakeholder meetings at the initial Project lease up phase and as necessary thereafter to facilitate access to Special Needs Units.

G. Screen all special needs applicants referred by the LLA using its established nondiscriminatory tenant screening criteria, the same criteria used for all prospective tenants. 

H. Work with LLA to obtain all required supporting documentation from tenants.

I. Notify the LLA concerning any Special Needs tenant behaviors that could violate the lease and/or property rules and possibly cause an eviction; and, if an eviction is actually served the PM will use the form “NOTIFICATION THAT RESIDENT WAS SERVED NOTICE OF EVICTION (3, 7 or 10 DAY) FROM LIHTC PROPERTY”  to notify the 
LLA. 

J. Comply with all applicable federal, state and local laws regarding fair housing and nondiscrimination.

K. Include language on Reasonable Accommodations under the Fair Housing Act and other relevant statutes and regulations on its application for tenancy.

L. If more than one unit is available, owner shall allow tenant to select between units for which they meet tenant selection plan criteria.

M. In the event a Household with Special Needs from the LLA’s waiting list does not meet the established criteria, the PM shall notify the SNU Applicant and the LLA within three (3) working days of referral and entertain requests for Reasonable Accommodations in accordance with State and Federal Fair Housing Law and the provisions of this Agreement.  SNU Applicants shall be provided with an opportunity to appeal a rejection to the extent that the SNU Applicant is entitled to that right under the FHA, Rehab Act, or the ADA.  The PM shall not be obligated to provide the LLA with any personal information concerning the SNU Applicant if the SNU Applicant does not consent to the release of same. 

N. Referral Process:

1. During the Initial Lease Up period, the PM will notify the LLA via date and time stamped written or email communication of SNUs to become available 30 days in advance of unit availability.  Special Needs Housing Set Aside units shall not be rented to other households unless the unit has been marketed by the designated LLA for 30 days.  The LLA shall have 30 days from the date that a notice of unit availability was delivered to the LLA to refer one or more Households with Special Needs for application for tenancy. 

If the LLA cannot refer a qualified Special Needs applicant after making a good faith effort to recruit and refer Special Needs applicants for a particular vacant unit’s income limits, the LLA may ‘release’ the 30 day hold earlier by returning to the Property Manager a signed Notice of Vacancy and Referral form stating that there are ‘no eligible or available Special Needs applicants to refer for this housing unit’.  After receipt of this signed form, the Property Manager may release the vacant unit to receive applicants from the open market. 

The Property Manager must accept a qualified Household with Special Needs referred within 30 days of date that notice of unit availability was delivered to the LLA, prior to accepting any other applicant for such unit.  Property Managers who are under tight deadlines to meet their tax credit lease up deadlines can negotiate with Local Lead Agencies to increase the timeliness of referrals.

2. After the Initial Lease Up period, when a vacant unit becomes available, the PM shall send written notification of the vacancy  to the LLA who will refer one or more Households with Special Needs within a 30 day period after a notice of unit availability is delivered to the LLA.  Special Needs Housing Set Aside units shall not be rented to other households unless the unit has been marketed by the designated LLA for 30 days.   The PM must accept or decline such Household with Special Needs referrals prior to considering any other applicant(s) for such unit.  

3. Any notice of rejection of a SNU Applicant must be provided in writing to the SNU Applicant and to the LLA, must provide the reason(s) for rejection in sufficient detail to permit the SNU Applicant to understand and respond to the rejection; must provide an opportunity for an informal conference; and must include a statement that if the reason(s) for rejection are related to a disability, a request for Reasonable Accommodation may be presented at or before the informal conference, provided that the PM shall not be obligated to provide the LLA with any personal information concerning the SNU Applicant if the SNU Applicant does not consent to the release of same. The determination of whether the accommodation request is reasonable and whether the request will influence the SNU Applicant’s eligibility determination is to be made within one week. 

4. If there is no Reasonable Accommodation that will improve the SNU Applicant’s eligibility determination, and the LLA finds that the Project Owner met his obligations to participate in a process to reach a reasonable accommodation, the owner may proceed to consider the other SNU Applicants, if any, that were referred by the LLA.  

5. If all SNU Applicants that were referred in the initial referral period or subsequent vacancy unit period are declined by the Property Manager, the unit may be rented to any applicant eligible for the unit under tenant selection restrictions imposed by the LIHTC regulations. The next available unit in the property will be made available for referral for a SNU Applicant from the LLA’s Special Needs Household waiting list.   The PM is not obliged to accept a referred SNU Applicant unless the SNU Applicant is acceptable in accordance with the PM’s standard nondiscriminatory resident selection criteria (which must be applied consistently to all applicants for all units in the property).

O. Facilitate communication with LLA by designating and maintaining, in the event of staff turnover, a named individual, preferably the Property Management Company’s Regional Director, as the primary contact on matters related to the Special Needs Units.

All Parties

All parties to this Agreement agree:

A. The LLA, Property Manager and Project Owner will work jointly to ensure ongoing and effective communication is maintained at all times between all parties to this Agreement.

B. That the LLA is responsible for communicating as needed with the Project Owner and Property Manager to ensure timely referrals of qualified SNU Applicants to available Special Needs Units. 

C. That the provisions and the spirit of this agreement notwithstanding, decisions on the admittance and/or retention of tenants according to Fair Housing are the responsibility of the Project Owner and Property Manager.

D. That tenant participation in supportive services will not be a condition of tenancy.

E. That, in the event that disagreements or difficulties arise between the parties to this Agreement that they are unable to resolve through open and cooperative dialogue, they will seek assistance in resolving these conflicts through conference with the New Mexico Behavioral Health Collaborative’s, Behavioral Health Services Division of the Human Services Department who is responsible for contracting with LLAs, and, a representative of New Mexico MFA

F. That the terms of this Agreement for the Project prepared jointly by the Project Owner, Property Management Company, and LLA as well as any attachments specified are hereby incorporated by reference.

Term

A. The initial term of this Agreement is three (3) years. 

B. The Project Owner (and its successors or assigns) shall accept renewals of this Agreement, if offered by the LLA (and its successors or assigns) on substantially the same terms, for a term (or terms) not to exceed the duration of the Compliance Period and Extended Use Period.

C. Neither expiration nor termination of the Agreement shall relieve the Project Owner of any of its obligations under leases with Special Needs Households.
Ability to Assign

A.  The LLA may not assign this Agreement without the prior written consent of the Statewide Entity and the MFA, which consent shall not be unreasonably withheld.  

B. The Project Owner may assign this Agreement and its obligations hereunder to any successor to its business by merger or consolidation or to any party acquiring substantially all of the assets of the Project Owner's business, provided the assigning party guarantees the performance of and causes the assignee to assume in writing all obligations of the assignor under this Agreement and has received approval from the MFA. 

C.The rights and obligations of this Agreement shall bind and benefit any successors or assignees of the parties.

Default

A. Default on the terms of this Agreement by the Project Owner shall constitute a default under one or more of the Land-Use Restriction Agreements pertaining to the Project under the Low Income Housing Tax Credit regulatory agreements. 

B. Both parties are required to notify one another, the New Mexico MFA, the Behavioral Health Collaborative and the Behavioral Health Services Division of the Human Services Department who is responsible for contracting with the LLA in the event a default has believed to have occurred.





















In Witness Whereof, the parties have executed or caused this Agreement to be executed by their duly authorized representatives as of the date written below.



Project Owner


	_______________________________
Project Owner Name: 


By: _____________________       		Date:__________
                                   
       Executive Director   

                           	 

Local Lead Agency:


__________________________
Agency Name:



By: _____________________       		Date: __________
       
      Executive Director           

















Attachments:

Property description including the specific mix of units designated as reserved units for Special Needs Household, any adaptability or accessibility features and /or assistive technology beyond the required minimums.

Contact information for all parties to this Agreement

Exhibit A:  Property Description 

Exhibit B: Glossary of Terms




EXHIBIT B
GLOSSARY
	Term
	Definition
	Source of Definition

	Household with Special Needs 
	“Households with Special Needs” means households in which an individual or household member is in need of supportive services,  tenancy supports, and housing and has a substantial, long term disability, which includes any of the following: (1) Serious Mental Illness; (2) Addictive Disorder (i.e., individuals in treatment and demonstrated recovery from substance abuse disorder); (3) Developmental Disability (e.g., intellectual disability, autism, or other disability acquired before the age of 22); (4) Physical, sensory, or cognitive disability occurring after the age of 22;  5) Disability caused by effects of chronic illness (e.g., people with HIV/AIDS who are no longer able to work); (6) Age-related Disability (e.g., frail elderly, or, young adults with other special needs who have been in the foster care or juvenile services system), or,  7) households/individuals who are homeless.
	2014 NM MFA QAP

	Reserved
	Refers to units that may not be rented to non-Special Needs Households unless the owner demonstrates a subsequent change in the level of demand for such units and a good faith effort to obtain the originally targeted number of units reserved for Special Needs Households. Any such change in reserve characteristics must be approved in advance by NMMFA.
	2014 NMMFA QAP

	Project Owner
	Owner of the rental housing development located in New Mexico that has been awarded Low Income Housing Tax Credits through the New Mexico Mortgage Finance Authority
	

	
LLA
(LLA)
	“Local Lead Agencies” (LLAs) are organizations selected by the New Mexico Behavioral Health Collaborative, or its designee or successor in interest, to be responsible for supportive services including acting as referral agents for community services, providing and coordinating services provided by local service providers for Households with Special Needs. LLAs organize needed services for a specific geographic area, and/or specific target population. The LLA will enter into a formal agreement to provide tenant pre-screening, tenant referrals to the property manager, and social service coordination as well as serving as the Tenant Services Liaison. The LLA will remain in place for the length of the compliance and extended use period.
	
2014 NMMFA QAP

	Property Manager
	A Property manager is a person or firm contractually charged with operating a real estate property. Operating responsibilities typically include finding and working with tenants and overseeing maintenance of the property. 
	Modified definition from Wikipedia

	Qualified Allocation Plan (QAP)
	Qualified Allocation Plan shall mean the Qualified Allocation Plan, which was adopted by Board Action on October 17, 2012 and made effective as of January 1, 2012, and which was approved by the Governor of the State of New Mexico pursuant to Section 42(m) (1) (B) of the Code and sets forth the Project Selection Criteria and the preferences for Projects which will receive Tax Credits.
	2014 NMMFA QAP

	Compliance Period
	Refers, with respect to any building that is included in a Tax Credit Project, a minimum period of 15 years beginning on the first day of the first taxable year of the Tax Credit period with respect thereto in which a Tax Credit Project shall continue to maintain the Low Income Units as Low Income Units pursuant to the Applicant’s Set Aside Election in the Application, pursuant to Section 42 of the Code.
	2014 NMMFA QAP

	Extended Use Period
	“Extended Use Period” means, with respect to any building that is included in a Tax Credit Project, the period that begins on the first day of the Compliance Period and ends on the later of (i) the ending date of the term specified by the Applicant in the Initial Application Package and recorded in the Land Use Restriction Agreement or (ii) the date that is the fifteenth anniversary of the last day of the Compliance Period, unless earlier terminated as provided in Section 42(h)(6) of the Code or more stringent requirements of the HCA as reflected in the  LURA.
	2014 NMMFA QAP

	Special Needs Unit (SNU) Applicant
	A Special Needs Household referred by the LLA to the Owner or Property Manager when units are made available.
	TAC Developed

	Reasonable Accommodations
	The Fair Housing Act, section 504 of the rehabilitation act of 1973, and the Americans with Disabilities Act each require housing providers to reasonable adjust their rules, policies, practices and procedures for people with disabilities if that is necessary to enable them to have an equal opportunity to use and enjoy facilities or programs.
	Adapted from the various fair housing regulations

	Reasonable Modification
	Under fair housing law, a reasonable modification is physical modification to the premises that the Owner must allow a person with a disability to make  — at their own expense —if needed to fully use and enjoy the housing unit. 
	

	Project
	“Project” means any work or improvement located or to be located in the state, including real property, buildings, and any other real and personal property, designed and intended for the primary purpose of providing decent, safe, and sanitary residential housing for individuals, whether new construction, acquisition of existing residential housing, or the remodeling, improvement, rehabilitation, or reconstruction of existing housing, together with such related non-housing facilities as the Agency determines to be necessary, convenient, or desirable.
	

	Set Aside
	Refers to all or a portion of a Project’s Units that are Rent Restricted and/or limited to use by a specified tenant income category , or in the case of this agreement, by special needs tenant group. Set Asides will be described in the Land Use Restriction Agreement
	2014 NMMFA QAP

	Fair Housing Act (FHA)
	Section 504 of the Rehabilitation Act of 1973.
	

	Americans with Disabilities Act (ADA)
	The Americans with Disabilities Act of 1990 (ADA) is the short title of United States (Pub.L. 101-336, 104 Stat. 327, enacted July 26, 1990), codified at 42 U.S.C. § 12101 et seq. It was signed into law on July 26, 1990, by President George H. W. Bush, and later amended with changes effective January 1, 2009.[  The ADA is a wide-ranging civil rights law that prohibits, under certain circumstances, discrimination based on disability
	 Wikipedia




1

