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Special Needs Housing Set-Aside Agreement
Between

Local Lead Agency and Project Owner 
WHEREAS,  _______________(“Project”), more particularly described in Exhibit A, was awarded Low-Income Housing Tax Credits (“LIHTC”) assistance from the New Mexico Mortgage Finance Authority (“MFA”) to construct or rehabilitate  _[# of units]  apartment units in _____________, New Mexico; and

WHEREAS, ___________ (the “Project Owner”) committed to reserve ________ percent (     %) of the total units (“Special Needs Units”) to individuals/households that meet the definition of “Households with Special Needs” as defined in the 2017 State of New Mexico Housing Tax Credit Program  Qualified Allocation Plan (“QAP”);  and 

WHEREAS,  ______________(the “Local Lead Agency”) provides, coordinates or contracts with agencies that provide direct community-based services in the ____________ County area to these populations; and

WHEREAS, the Local Lead Agency seeks to expand and support supportive housing opportunities for Households with Special Needs in their communities; and 

WHEREAS, there are certain terms contained within this  Special Needs Housing Set-Aside Agreement (“Agreement”) that are capitalized shall be defined in the manner set forth in such Glossary attached as Exhibit B, the QAP, or Section 42 of the Internal Revenue Code; and

WHEREAS, the Project Owner may have special conditions pertaining to the Project that are unique and such conditions and any  requirements of those conditions are contained and set forth in Exhibit C (included, only if applicable); and 

NOW, THEREFORE, the Project Owner and the Local Lead Agency agree to the following roles and responsibilities regarding the _____[# of units] Special Needs Units reserved within Project for Households with Special Needs. 
PROJECT OWNER

The Project Owner shall:

Set-aside  [# of units]  of Special Needs Units for persons eligible as described in the QAP and referred by the Local Lead Agency.

A. Assure that the __________[# of units]  Special Needs Units will not be segregated within the Project or in any way be distinguishable (beyond, if applicable, the presence of accessible features or assistive technology) from any other unit in the Project.

B. Assure that the ______ [# of units] Special Needs Units remain available to eligible members of the Special Needs Household population and that the purposes and provisions of this Agreement are maintained through the Compliance Period as defined in Section 42 of the Internal Revenue Code, as amended and any Extended Use Period.
C. Meet with the Local Lead Agency and Property Manager to facilitate initial lease up of Special Needs Units; work jointly with the Local Lead Agency and Property Manager in developing the initial lease up calendar of target dates; and ensure ongoing and effective communication between all parties to this agreement.

D. Promptly notify the Local Lead Agency and Property Manager, via email and phone, of any updates, delays or anticipated delays of the construction, delivery and issuance of certificate of occupancy for the Special Needs Units during the initial lease up phase of the property.
E. Assure that arrangements outlined in this Agreement are maintained through the Compliance Period and Extended Use Period for the Special Needs Units.
F. Provide or made to be provided reasonable accommodations/modifications as required under the provisions of the Fair Housing Act (“FHA”), Section 504 of the Rehabilitation Act of 1973 (“Rehab Act”), the Americans with Disabilities Act )”ADA”) and any other current local or state fair housing laws with which  Projects are already expected to comply.

LOCAL LEAD AGENCY

The Local Lead Agency shall: 

· Pre-screen Special Needs applicants and make best efforts to assure that applicants referred to Project Owner or Property Manager for tenancy in the Special Needs Units:

· Are members of the eligible population as defined herein, 

· Do not have household income in excess of applicable LIHTC limits for the property,

· Have sufficient income to cover rent and tenant-paid utilities, and

· Appear able to uphold his or her responsibilities under the lease as participants in this program. 

Refer SNU Applicants to Project Owner or Property Manager for the duration of the Compliance Period and Extended Use Period.   The Local Lead Agency must provide a standard letter of referral for each household referred to live in a Special Needs Units.

· Work with SNU Applicants to obtain and submit to Project Owner or Property Manager required supporting documentation such as sources of income and birth certificates, and 

· Consistently maintain a waiting list for SNU Applicants eligible to reside in the Special Needs Units so that SNU Applicants can be referred according to agreed upon time frames to Project Owner or Property Manager for vacant Special Needs Units based upon the number of units specified in the application to MFA and LIHTC Land Use Restriction Agreement. If requested by Property Manager, Local Lead Agency shall provide Property Manager with a copy of the waiting list, and updates to the waiting list shall be provided as reasonably requested by Property Manager. 
· Assist the referred SNU Applicants in the application process, including requesting and negotiating Reasonable Accommodations and Modifications as described in the FHA, the Rehab Act, and the ADA.

· Ensure that support services will be provided by the Household with Special Needs’ referring or designated services provider organization.  Support services will be available to Households with Special Needs on an as requested basis; are not a condition of tenancy but shall be provided as needed to support successful tenancy; and, as indicated by the Tenant’s Services Plan jointly developed by the tenant and provider/organization. It is understood and agreed that these supportive services are not the responsibility of the Property Owner or Property Manager.  If the designated services provider organization fails to provide the necessary services, the Local Lead Agency will intervene to avert eviction of the tenant; and, then assist the tenant in securing and designating another services provider organization.    
· Facilitate communication with the Project Owner or Property Manager by designating and maintaining, in the event of staff turnover, a named individual as the tenant services liaison on matters related to units reserved for Households with Special Needs.

PROPERTY MANAGER

The Project Owner shall cause the Property Manager to:

A. Provide a copy of the tenant selection plan to the Local Lead Agency.

B. Promptly notify the Local Lead Agency via date and time stamped written or email communication, whenever the Property Manager becomes aware that a Special Needs Units is, or is becoming, available, including at initial occupancy and vacancy turnover.
C. Promptly notify the Local Lead Agency via email and phone, of any updates, delays or anticipated delays of the construction, delivery and issuance of certificate of occupancy for the Special Needs Units during the initial lease up phase of the property. 

D. Meet with the Local Lead Agency and Project Owner as needed to facilitate initial and ongoing lease up of Special Needs Units; work jointly with the Local Lead Agency in developing the calendar of initial lease up target dates; and ensure ongoing and effective communication between all parties to this agreement.
E. Participate in any Community Stakeholder meetings at the initial Project lease up phase and as necessary thereafter to facilitate access to Special Needs Units.
F. Screen all tenants referred by the Local Lead Agency using its established nondiscriminatory screening criteria. 

G. Work with Local Lead Agency to obtain all required supporting documentation from tenants.

H. Comply with all applicable federal, state and local laws regarding fair housing and nondiscrimination.

I. Include language on Reasonable Accommodations under the Fair Housing Act and other relevant statutes and regulations on its application for tenancy.

J. If more than one unit is available, owner shall allow tenant to select between units for which they meet tenant selection plan criteria.

K. In the event a Household with Special Needs from the Local Lead Agency’s waiting list does not meet the established criteria, the Property Manager shall notify the SNU Applicant and the Local Lead Agency within three (3) working days of referral and entertain requests for Reasonable Accommodations in accordance with State and Federal Fair Housing Law and the provisions of this Agreement.  SNU Applicants shall be provided with an opportunity to appeal a rejection to the extent that the SNU Applicant is entitled to that right under the FHA, Rehab Act, or the ADA.  The Property Manager shall not be obligated to provide the Local Lead Agency with any personal information concerning the SNU Applicant if the SNU Applicant does not consent to the release of same. 

L. Referral Process:

1. During the Initial Lease Up period, the Property Manager will notify the Local Lead Agency via date and time stamped written or email communication of Special Needs Units to become available 30 days in advance of unit availability.  The Local Lead Agency will refer one or more Households with Special Needs for application within the following established deadline:

· For developments with a set aside of 4 units or fewer referrals must be made within 7 business days after receipt of written or email notice from the Property Manager.  

· For developments with a set aside of 5 or more units referrals must be made within 14 business days after receipt of written or email notice from the Property Manager.  
The Property Manager must accept a qualified Household with Special Needs referred within 30 days of date that notice of unit availability was delivered to the Local Lead Agency, prior to accepting any other applicant for such unit.  Property Managers who are under tight deadlines to meet their tax credit deadlines can negotiate with Local Lead Agencies to increase the timeliness of referrals.

2. After the Initial Lease Up period, when a unit reserved for Households with Special Needs becomes available, if the Local Lead Agency refers one or more Household with Special Needs within a reasonable period not to exceed 7 days after receipt of written notice from the Property Manager of notice of unit availability, the Property Manager must accept or decline such Household with Special Needs referrals prior to considering any other applicant(s) for such unit.  

3. If the Local Lead Agency is unable to provide a referral within the allotted period, it may exercise its rights to extend the period it has to make preferential referrals for up to 25 additional days.  In this case, the Property Manager is compelled to refrain from renting the unit to a tenant other than a SNU Applicant for an additional period of up to 25 days.  However, in this case the Local Lead Agency must offer to compensate the Project Owner for the loss of rental income for a period of up to 25 days.  If the unit is rented earlier than 25 days after it is vacated, the Local Lead Agency is only obligated to compensate the owner for the period of time between the end of the last lease and the beginning of the next lease, regardless of whether the Local Lead Agency used the full 25 days to make its referral.   

4. Any notice of rejection of a SNU Applicant must be provided in writing to the SNU Applicant and to the Local Lead Agency, must provide the reason(s) for rejection in sufficient detail to permit the SNU Applicant to understand and respond to the rejection, must provide an opportunity for an informal conference, and must include a statement that if the reason(s) for rejection are related to a disability, a request for Reasonable Accommodation may be presented at or before the informal conference, provided that the Property Manager shall not be obligated to provide the Local Lead Agency with any personal information concerning the SNU Applicant if the SNU Applicant does not consent to the release of same. The determination of whether the accommodation request is reasonable and whether the request will influence the SNU Applicant’s eligibility determination is to be made within one week. 

5. If there is no Reasonable Accommodation that will improve the SNU Applicant’s eligibility determination, and the Local Lead Agency finds that the Project Owner met his obligations to participate in a process to reach a reasonable accommodation, the owner may proceed to consider the other SNU Applicants, if any, that were referred by the Local Lead Agency.  

6. If all SNU Applicants that were referred in the initial referral period (or the 25- day extension exercised by the Local Lead Agency) are declined (and given their right to a seven-day period to work out a reasonable accommodation) the unit may be rented to any applicant eligible for the unit under tenant selection restrictions imposed by MFA. The next available unit in the property will be made available for referral for a SNU Applicant from the Local Lead Agency’s Special Needs Household waiting list.   The Property Manager is not required to hold a unit if the SNU Applicant fails to provide needed information (for example, verification of income) within 10 calendar days. The Property Manager is not obliged to accept a referred SNU Applicant unless the SNU Applicant is acceptable in accordance with the Property Manager’s standard nondiscriminatory resident selection criteria (which must be applied consistently to all applicants for all units in the property).

M. Facilitate communication with Local Lead Agency by designating and maintaining, in the event of staff turnover, a named individual as the primary contact on matters related to the Special Needs Units.

All Parties

All parties to this Agreement agree:

A. The Local Lead Agency, Property Manager and Project Owner will work jointly to ensure ongoing and effective communication is maintained at all times between all parties to this Agreement.
B. That the Local Lead Agency is responsible for communicating as needed with the Project Owner and Property Manager to ensure timely referrals of qualified SNU Applicants to available Special Needs Units. 
C. That the provisions and the spirit of this agreement notwithstanding, decisions on the admittance and/or retention of tenants according to Fair Housing are the responsibility of the Project Owner and Property Manager.

D. That tenant participation in supportive services will not be a condition of tenancy.

E. That, in the event that disagreements or difficulties arise between the parties to this Agreement that they are unable to resolve through open and cooperative dialogue, they will seek assistance in resolving these conflicts through conference with the New Mexico Behavioral Health Collaborative’s designated Statewide Entity (SE) responsible for contracting with Local Lead Agencies, and, a representative of MFA. 

F. That the terms of this Agreement for the Project prepared jointly by the Project Owner, Property Manager and Local Lead Agency as well as any attachments specified are hereby incorporated by reference.

Term

A. The initial term of this Agreement is three years. 

B. The Project Owner (and its successors or assigns) shall accept renewals of this Agreement, if offered by the Local Lead Agency (and its successors or assigns) on substantially the same terms, for a term (or terms) not to exceed the duration of the Compliance Period and Extended Use Period.

C. Neither expiration nor termination of the Agreement shall relieve the Project Owner of any of its obligations under leases with Special Needs Households.
Ability to Assign

A.  The Local Lead Agency may not assign this Agreement without the prior written consent of the Statewide Entity and the MFA, which consent shall not be unreasonably withheld.  

B. The Project Owner may assign this Agreement and its obligations hereunder to any successor to its business by merger or consolidation or to any party acquiring substantially all of the assets of the Project Owner's business, provided the assigning party guarantees the performance of and causes the assignee to assume in writing all obligations of the assignor under this Agreement and has received approval from the MFA. 

C.  The rights and obligations of this Agreement shall bind and benefit any successors or assignees of the parties.

Default

A. Default on the terms of this Agreement by the Project Owner shall constitute a default under one or more of the Land-Use Restriction Agreements pertaining to the Project under the Low Income Housing Tax Credit regulatory agreements. 

B. Both parties are required to notify one another, MFA, the Behavioral Health Collaborative and the Behavioral Health Collaborative’s designated Statewide Entity responsible for contacting with the Local Lead Agencies in the event a default has believed to have occurred.
In Witness Whereof, the parties have executed or caused this Agreement to be executed by their duly authorized representatives as of the date written below.

Project Owner:

_____________________________


              


By: _____________________       

Date:__________

                                   Executive Director                              
 
Local Lead Agency:




By: _____________________       

Date: __________

      


Executive Director           
Attachments:

Property description including the specific mix of units designated as reserved units for Special Needs Household, any adaptability or accessibility features and /or assistive technology beyond the required minimums.

Contact information for all parties to this Agreement

Exhibit A:  Property Description
Exhibit B: Glossary of Terms
Exhibit C:  Special Conditions (if applicable)
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