2021 CARRYOVER ALLOCATION and 10 PERCENT TEST/CONSTRUCTION START APPLICATION INSTRUCTIONS

General.  Projects that have received a Preliminary Reservation of 2020 Housing Tax Credits but which cannot be Placed in Service by December 31, 2021 must qualify for a Carryover Allocation prior to year end. These instructions describe MFA’s requirements to determine a Project’s eligibility for a Carryover Allocation.

“10 Percent Test” The “10 Percent Test” rule in IRS Code Section 42 requires that the owner’s basis in the Project exceeds 10 percent of the owner’s reasonably expected total basis in the Project on completion. The timing for Projects to meet this requirement has changed recently as the Code was amended in 2001 and again in 2008. As a result, year end Carryover Processing has become a two-part process for most New Mexico Projects.  The Carryover Allocation will be made based on documents that you must submit to MFA by November 15, 2021.   However, the 10 Percent Test will be made based on documents that you may submit up until August 31st, 2022.  A checklist that distinguishes between the two deadlines, along with application materials, is attached for each of these submissions.  Failure to submit the complete application for either of these deadlines will be considered a voluntary return of the Tax Credit award.  Meeting both sets of requirements in November 2021 simplifies the process but is not mandatory.
Part I: Carryover Allocation APPLICATION (Due November 15, 2021)

Minimum Requirements for All Projects with 2021 Tax Credit Allocations (includes Projects receiving a 2022 forward allocation or 2021/2022 “split” allocation): 

To qualify for a Carryover Allocation the following requirements must be met and all materials listed on the attached checklist must be submitted to MFA no later than 5:00 p.m. Local Time, November 15, 2021:

1. The Applicant must deliver evidence that the Project Owner has taken ownership of the land or depreciable real property or has executed a lease for the land (and buildings if applicable) with a term extending at least 3 years beyond that of any agreed upon use restriction period.  For tribal Projects, this includes a fully executed Master lease and sublease with evidence of filing with the Bureau of Indian Affairs; and

2. The Applicant must deliver all items listed in the Carryover Allocation Requirements Checklist (enclosed) in conformance with § IV.A.4.b) of the QAP (hard copy + electronic copy, tabbed, bookmarked; and 

3. At the time of Carryover, the Applicant may elect to lock in the Applicable Percentage (i.e., the Tax Credit Rate) for the Project.  This is done through the Applicant’s completion of a form with the Carryover Allocation package and confirmed in the Carryover Allocation Agreement.

A sample Carryover Allocation and Carryover Allocation Agreement are included for your information only.  MFA staff will complete these documents and return them for your signature after the Carryover Application has been reviewed and approved.

Processing Steps:  The Steps for Processing of the Carryover Allocation Application are as follow:

1. November 15, Applicant submits Carryover Allocation Application to MFA;

2. MFA reviews for completeness and underwrites Project to ascertain financial viability and recalculate (re-underwrite) the credit amount;

3. MFA assigns BIN numbers;

4. MFA prepares and delivers Carryover Allocation and Carryover Allocation agreement and/or Binding Commitment (depending on whether the project is a split allocation or full forward allocation); and

5. Owner executes Carryover Allocation agreement (and/or Binding Commitment, as applicable) and delivers it to MFA prior to December 31, 2021. Failure to have a fully executed carryover allocation agreement on or before December 31, 2021 will result in loss of the Tax Credits.

PART II:  10 PERCENT TEST AND CONSTRUCTION START SUBMISSION (Due August 31, 2022 or next business day thereafter)

Additional Requirements for 10 Percent Test:

To meet the 10 Percent Test, the Applicant must provide evidence that the Applicant has incurred 10% of the total expected basis of the Project, as defined in IRS Code Section 42 (see part 42(h)(1)(E) and related provisions).  To meet this benchmark the materials listed in the attached 10 Percent Test Requirements Checklist and Evidence of Construction Start must be submitted to MFA no later than 5:00 p.m. Local Time, on August 31, 2022 or next business day thereafter.  

Please note that forms of Independent Auditor’s Report and Owner’s Attorney’s Opinion are provided.  These have been developed with the help of qualified professionals in each field.  The form of Independent Auditor’s Report is optional, but the form of Owner’s Attorney’s Opinion is required.  If the MFA’s form of Independent Auditor’s Report is not used, the Owner must provide an opinion signed by the CPA certifying that the alternative format meets the requirements of IRC Section 42, as amended, and all other applicable laws, rules, and regulations.  MFA will not make this determination.

Processing Steps:  The steps for processing of the 10 Percent Test Submission are as follows:

1. No later than August 31, 2022, Applicant submits 10 Percent Test Submission and Evidence of Construction Start to MFA; and

2. MFA reviews for completeness and underwrites project to ensure that 10 Percent Test is met and confirms construction start.

Location For Delivery: Both packages must be submitted to MFA at the following address by mail or courier service:



MFA


344 Fourth Street SW



Albuquerque, New Mexico 87102



Attention:  Tax Credit Program Manager
Housing Development/Housing Tax Credit Carryover Application
And submitted electronically via our File Sharing Site: https://mfa.internal.housingnm.org/FileTransferHD 
Further Information:  Contact Jeanne Redondo, Tax Credit Program Manager, at (505) 767-2210.

CARRYOVER ALLOCATION REQUIREMENTS CHECKLIST

For Submission No Later than November 15, 2021

PROJECT NUMBER: _________________________________________________ 

PROJECT NAME: ___________________________________________________
PROJECT OWNER: __________________________________________________





Requirements

	 FORMCHECKBOX 

	1.
	Updated Development Project Application Form and Schedules A-F, with any subsequent

changes highlighted in yellow.  Any change greater than 5 percent requires submission of a 

“Narrative” discussing each change (from $XX to $YY) and the reason(s) for the change.
A current original signature and date are required.  Update rents in Schedule B. 

	 FORMCHECKBOX 

	2.
	Complete Columns A and B of “Assignment of Building Identification Numbers” (Form attached) - (MFA will complete Column C.)

	 FORMCHECKBOX 

	3.
	Architect’s Certification (required form attached) and Narrative describing in detail any Material Design Changes made in the construction drawings between initial Application and Carryover.  

	 FORMCHECKBOX 

	4.
	HERS information- statement that Project Owner intends to achieve one of the following: (a) new construction projects: HERS score/certification not greater than 55; or (b) rehabilitation projects: HERS score/certification not greater than 65.

	 FORMCHECKBOX 

	5.
	Option to Lock Applicable Credit Percentage (form attached).

	 FORMCHECKBOX 

	6.
	Copy of the Certificate of Partnership/Certificate of Good Standing.

	 FORMCHECKBOX 

	7.
	Copy of the Limited Partnership Agreement or Operating Agreement.

	 FORMCHECKBOX 

	8.
	Evidence of required zoning approvals if not present in original Application.

	 FORMCHECKBOX 

	9.
	Contractor’s resume if not included in original Application.

	 FORMCHECKBOX 

	10.
	All Financing Commitments including: construction and permanent loans, grants and secondary financing, and letter of intent from equity provider (see section IV.G.3.b of the QAP).

	 FORMCHECKBOX 

	11.
	For Projects financed by HUD: Evidence that Applicant has submitted a site appraisal and market analysis (SAMA) application to HUD (for new construction projects) or a feasibility application (for rehabilitation Projects).

	 FORMCHECKBOX 

	12.
	For Projects financed by MFA’s 542(c) Risk Sharing Program: A HUD firm approval letter.

	 FORMCHECKBOX 


	11.
	 Rehabilitation Projects: Appraisal and Capital Needs Assessment of the existing Project, final construction drawings (if final construction drawings are available), and final form of the displacement/relocation assistance plan (as described in more detail in QAP scoring criterion no. 3).

	 FORMCHECKBOX 

	12.
	Eventual Tenant Ownership Projects: Letter from Local Government evidencing that design meets the subdivision and building code requirements, including fire department requirements of the Local Government in effect at the time of the Carryover Allocation Request Deadline.

	 FORMCHECKBOX 

	13.
	Historic Projects: National Park Service approval of Historic Certification – Part 2.


10 PECENT TEST AND CONSTRUCTION START

REQUIREMENTS CHECKLIST

For Submission No Later than August 31, 2022
PROJECT NUMBER: _________________________________________________ 

PROJECT NAME: ___________________________________________________

PROJECT OWNER: __________________________________________________
10 Percent Test

	Done

Y or N


	
	Requirement

	
	1.
	Independent Auditor’s Report for Carryover Allocation;

	
	
	

	
	2.
	Exhibit A to Independent Auditor’s Report (form attached);

	
	
	

	
	3.
	Auditor’s Opinion (only if MFA form of Independent Auditor’s Report is not used); and

	
	
	

	
	4.
	Owner’s Attorney’s Opinion concerning the project’s eligibility for Tax Credits under Section 42 of the Internal Revenue Code and 50% test.


*Please note that sample forms of Independent Auditor’s Report and Owner’s Attorney’s Opinion are provided.  These have been developed with the help of qualified professionals in each field.  The form of Independent Auditor’s Report is optional, but the form of Owner’s Attorney’s Opinion is required.  If the MFA form of Independent Auditor’s Report is not used, the Owner must provide an opinion signed by the CPA certifying that the alternative format meets the requirements of IRC, Section 42, as amended and all other applicable laws, rules, and regulations.

Evidence of Construction Start

	Done

Y or N


	
	Requirement

	 
	5.
	Building Permits

	
	
	

	​​
	6.
	Contractor’s Application and Certificate for Payment (if available)

	
	
	

	​​​​​​​​​​
	7. 
	Site Photographs (in color)

	
	
	

	
	8. 
	Executed partnership agreement

	
	
	

	
	9. 
	Evidence that the Project Owner (who received the Carryover Allocation) has taken ownership of the land (i.e., recorded deed), and, if applicable, the depreciable real property, that is expected to be part of the Project.  For tribal projects, this would include fully executed master and sub-lease agreements with evidence of filing with the Bureau of Indian Affairs.


Assignment of Building Identification Numbers

Instructions:  The IRS requires assignment of a Building Identification Number (BIN) to each of the Project's buildings at the time a Carryover Allocation is made even if the carryover allocation is made on a project basis.  Please list the street address of each building in Column A below.  If there is no street address, provide a specific description of the location of each building.  In Column B, list the date each building is expected to be placed in service.  Leave Column C blank; it will be completed by MFA.
                   COLUMN A
COLUMN B
COLUMN C

Building Address
Projected
BIN Number


Street Address, City, State, Zip
Placed-in-Service



(or Description of Building Location)        
        Date        
(reflecting the year the allocation is made)
	1.
	
	
	
	
	NM -

	
	
	
	
	
	

	2.
	
	
	
	
	NM -

	
	
	
	
	
	

	3.
	
	
	
	
	NM - 

	
	
	
	
	
	

	4.
	
	
	
	
	NM -

	
	
	
	
	
	

	5.
	
	
	
	
	NM -

	
	
	
	
	
	

	6.
	
	
	
	
	NM -

	
	
	
	
	
	

	7.
	
	
	
	
	NM -

	
	
	
	
	
	

	8.
	
	
	
	
	NM -

	
	
	
	
	
	

	9.
	
	
	
	
	NM -

	
	
	
	
	
	

	10.
	
	
	
	
	NM -


ARCHITECT’S CERTIFICATION

I have examined the drawings and specifications dated _______________________ prepared by ______________________________________ (architect) and related to the Project known as ____________________________________________________________________ (project name) located in_________________________________________ (city, state).

Based upon this examination, to the best of my knowledge and belief, the drawings and specifications conform to: (1) all local, state and federal laws designated as the development standard for the project including, but not limited to, the Fair Housing Laws as they pertain to handicapped accessibility and adaptability; (2) all local health, safety and building codes; (3) those requirements set forth in the New Mexico Mortgage Finance Authority’s (“MFA”) 2021 Low-Income Housing Tax Credit Qualified Allocation Plan (“2021 QAP”) and MFA Year 2021 Mandatory Design Standards For Multifamily Rental Housing; and (4) all commitments made in the initial Project application regarding design and building, unless otherwise approved in writing by MFA.

Except as otherwise provided for in a separate Narrative attached hereto, there have been no “Material Design Changes”, as that term is defined in the 2021 QAP, in the construction drawings and specifications submitted in the initial Application and those construction drawings and specifications proposed as of the time of this Certification.  Based upon my examination of the proposed construction drawings and specifications, all commitments made in the initial Project application relating to design and building, have been incorporated into the construction drawings and specifications, except for any changes agreed to by MFA in writing.  
_______________________________________________



(S  E  A  L)

Architect’s Signature
______________________
Date

Based on the foregoing representations by the Architect, the Project Owner certifies that the development will be constructed in accordance with the requirements set forth above.

____________________________________________ 
______________________
Project Owner






Date
____________________________________________ 
_______________________
Project Owner






Date
Option to Lock Applicable Credit Percentage

Section 42(b) of the Code

Applicable Credit Percentage.  Pursuant to Section 42(b)(1)(A), the Project Owner and MFA may enter into an agreement as to the housing credit amount to be allocated to the Project for the purpose of establishing the "Applicable Percentage" as defined in Section 42(b).


[image: image1.wmf]
If this box is checked, the Owner hereby irrevocably elects, pursuant to Section 42(b)(1)(A)(ii)(I) of the Code, to fix the Applicable Percentage(s) for each building in the Project as the percentage(s) prescribed by the Secretary of the Treasury for the month of this Carryover Allocation Agreement.  MFA and the Project Owner acknowledge that this Carryover Allocation Agreement constitutes an agreement binding upon MFA, the Project Owner, and all successors in interest to the Project Owner as owners of the Project, as to the allocation of 2021 tax credits to the building(s) in the Project, subject to compliance by the Project Owner with the requirements of Section 42 of the Code and the additional requirements, if any, of MFA.

MONTH: _______________________ APPLICABLE PERCENTAGE: _______%


[image: image2.wmf]
If this box is checked, the Project Owner has made no election pursuant to Section 42(b)(2)(A)(ii)(I) of the Code, and accordingly, the Applicable Percentage for a building shall be that for the month in which the particular building is placed in service.

TEN PERCENT LETTER
Independent Accountant’s Report

(To be submitted on Accounting Firm's Letterhead)

Date:
To:      New Mexico Mortgage Finance Authority

           344 4th Street, SW

           Albuquerque, NM 87102


And

            ________________ (the “Project Owner”)

           Address

           Address Line 2

Re:     [PROJECT NAME], [MFA Project #]

We have examined the accompanying Certification of Costs Incurred (“Exhibit A”) of the Project Owner for _____________ (the “Project”) as of __________, 20__.  Exhibit A is the responsibility of the Project Owner and the Project Owner’s management.  Our responsibility is to express an opinion on Exhibit A based on our examination.
Our examination was conducted in accordance with attestation standards established by the American Institute of Certified Public Accountants and, accordingly, included examining, on a test basis, evidence supporting Exhibit A and performing such other procedures as we considered necessary in the circumstances.  We believe that our examination provides a reasonable basis for our opinion.
The accompanying Exhibit A was prepared in conformity with the accounting practices prescribed by the Internal Revenue Service under the accrual method of accounting and by the New Mexico Mortgage Finance Authority (“MFA”), which is a comprehensive basis of accounting other than generally accepted accounting principles.
The 10 percent Test includes an estimate prepared by the Project Owner of total development costs and reasonably expected basis, as defined in Treasure Regulation Section 1.42-6.  We have not examined or performed any procedures in connection with such estimated total development costs and reasonably expected basis and, accordingly, we do not express any opinion or any other form of assurance on such estimates.  Furthermore, even if the Project is developed and completed there will usually be differences between the projected and actual results, because events and circumstances frequently do not occur as expected, and those differences may be material.  We have no responsibility to update this report for events and circumstances occurring after the date of this report.
In our opinion, Exhibit A referred to above presents fairly, in all material respects, costs incurred for the Project as of __________, 20__, on the basis of the accounting described above.
In addition to examining Exhibit A, we have, at your request, performed certain agreed-upon procedures, as enumerated below, with respect to the Project.  These procedures, which were agreed to by the Project Owner and MFA, were performed to assist you in determining whether the Project has met the 10 percent Test in accordance with Internal Revenue Code Section 42(h)(1)(E) and Treasury Regulation Section 1.42-6.  These agreed-upon procedures were performed in accordance with standards established by the American Institute of Certified Public Accountants.  The sufficiency of these procedures is solely the responsibility of the specified users of the report.  Consequently, we make no representation regarding the sufficiency of the procedures below either for the purpose for which this report has been requested or for any other purpose.

We performed the following procedures:

· We calculated, based on estimates of total development costs provided by the Project Owner, the Project’s total reasonably expected basis, as defined in Treasury Regulation Section 1.42-6, to be $_________ as of December 31, 2023.

· We calculated the reasonably expected basis incurred by the Project Owner as of __________, 2022 to be $____________.

· We calculated the percentage of the development fee incurred by the Project Owner as of ____________, 20__ to be ___% of the total development fee.

· We compared the reasonably expected basis incurred as of __________, 2022 to the total reasonably expected basis of the Project and calculated that ___% had been incurred as of ___________, 2022.

· We determined that the Project Owner uses the accrual method of accounting and has not included any construction costs in carryover allocation basis that have not been properly accrued.

· Based on the amount of total reasonably expected basis listed above, for the Project Owner to meet the 10 percent Test in accordance with Internal Revenue Code Section 42(h)(1)(E) and Treasury Regulation Section 1.42-6, we calculated the Project needed to incur at least $__________ of costs prior to August 31, 2022  As of _________, 2022, costs of at least $__________ had been incurred, which is approximately _____% of the total reasonably expected basis of the Project.

We were not engaged to and did not perform an audit of the Project Owner’s financial statements or of the Project’s total reasonably expected basis.  Furthermore, even if the Project is developed and completed there will usually be differences between the projected and actual results, because events and circumstances frequently do not occur as expected, and those differences may be material.  Accordingly, we do not express such an opinion.  Had we performed additional procedures other matters might have come to our attention that would have been reported to you.

This report is intended solely for the information and use of the Project Owner and Project Owner’s management and for filing with MFA and should not be used by those who have not agreed to the procedures and taken responsibility for the sufficiency of the procedures for their purposes.

Signature of Professional
      Date

Printed Name of Signatory                                                      Title of Signatory

FORM OF OWNER'S ATTORNEY'S OPINION

[To be Submitted on Firm's Letterhead]
[Date]

MFA

344 4th Street SW

Albuquerque, New Mexico 87102

Re:
2021 Housing Tax Credit Carryover Allocation Application


Name of Project:  _________________________________________


Project Owner:  _________________________________________________


Project Owner’s Federal Tax Identification Number:____________________

MFA Tax Credit Program Manager:

We have acted as counsel to ________________________________________________ (the "Project Owner") in connection with the Project Owner's application to the New Mexico Mortgage Finance Authority ("MFA") for a Carryover Allocation of housing tax credits with respect to the Project described in the Owner's Carryover Allocation Application.

We have examined the Carryover Allocation Application Package and the Project Owner's Rental Project Application with respect thereto (collectively, the "Application") and the Housing Tax Credit Carryover Allocation Agreement form between the Project Owner and MFA (the "Carryover Agreement").  We have also reviewed the report of the Project Owner's tax accountant relative to the costs of the Project, Section 42 of the Code, the regulations issued pursuant thereto and such other records of the Project Owner and binding authority as we believe to be applicable to the issuance of the opinions hereinafter expressed.

Based upon the foregoing reviews and upon due investigation of such matters as we deem necessary in order to render the opinions hereinafter expressed, but without expressing any opinion as to the reasonableness of the estimated or projected figures set forth in the Application, we are of the opinion that:


1.
To the best of our knowledge, none of the information provided to MFA by the Project Owner in the Application is untrue or incomplete in any material respect.

2.
Each building which is the subject of the Package meets the ten (10) year "look-back" requirements of Section 42(d)(2)(B) of the Code.  [If building does not meet requirements but is eligible for exception, so state and identify the basis for qualification.]  

3. [Include when the seller and buyer are related persons and buyer desires to claim acquisition credits] The seller and buyer are related persons, as that term is defined in I.R.C. Section 42(d)(2)(D)(ii).  The seller’s “deemed capital account” (or profits interest) in the owner/borrower is not more than 50% of the total capital or profits interests in the owner/borrower.  This relationship does not violate the requirements for the 4% acquisition tax credit, and the owner/borrower is eligible for any acquisition tax credits allocated to the Project.  

3.
As of this date, each building in the Project for which a carryover allocation is requested in the Application is a qualified building as defined in Section 42(h)(1)(E)(ii) of the Code (that is, each is part of a Project in which the Project Owner's basis is more than 10 percent (10%) of said Project Owner's reasonably expected basis, as of December 31, 2023, in the Project), and, assuming that each building will be placed in service by December 31, 2023, as of this date, the Project Owner is eligible in accordance with Section 42(h)(1)(E) of the Code for an allocation of credits for the project in the maximum amount specified in the Application.

This opinion is rendered solely for the purpose of inducing MFA to make a carryover allocation of credits to the Project Owner.  Accordingly, it may be relied upon only by MFA and not by any other party for any other purpose.

____________________________________

Firm Name

By:_________________________________

Its:_________________________________

� November 15th is defined in the Glossary of the QAP.


� The documents described in this checklist shall be submitted to MFA in both hard copy and electronically, in accordance with the instructions set forth in Section IV.A.4.b) of the 2021 QAP.
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